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Significant penalty for failure to comply with Hong Kong 
short position reporting 

Scott Carnachan and Travis Chang 
 
A recent Securities and Futures Commission (SFC) disciplinary action is a reminder of the need for managers to ensure 

there are systems and procedures in place to meet the short position reporting obligations of the funds that they 
manage. 
 
The SFC reprimanded and fined an asset manager HK$3.5 million for its failures to ensure short position reports (SPRs) 
for four collective investment schemes (CISs) under its management were accurate and compliant with the 
requirements under the Securities and Futures (Short Position Reporting) Rules (SPR Rules). The SFC’s statement of 

disciplinary action is accessible here. 
 
Summary of short position reporting obligations 

 
Under the SPR Rules, a person with reportable short positions must report these positions to the SFC weekly. A short 
position is reportable when it concerns designated securities specified in a list maintained on the website of the Stock 
Exchange of Hong Kong (SEHK) and the net short position (i.e. after offsetting beneficially owned long positions), as a 

result of on-market sales, reaches or exceeds the lower of the following thresholds:  
 

 0.02% of the relevant company’s issued share capital listed on the SEHK, or 

 a value of HK$30 million. 
 
Short positions should be calculated at the end of the last SEHK trading day of each week and reportable positions 
must be reported by the second business day of the next week. 
 
Reporting is done on an individual-entity basis and there is no aggregation within groups. Agents may be authorised to 
make reports on behalf of the relevant entity (for example, a fund with a corporate structure may appoint its investment 
manager to report on its behalf), but the relevant entity will remain legally responsible for reporting. Where an 
investment manager has been appointed to report on behalf of multiple funds that it manages, the reportable short 
positions of each fund must be calculated and reported separately. 
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Failures identified in SFC disciplinary action 

 
In the recent case, the SFC found that the manager had prepared and submitted SPRs to the SFC for four CISs 
between 8 July 2016 and 30 August 2019, but a total of 7,814 short positions held by these CISs were either misstated 
or omitted in these reports. These misstatements and omissions arose for the following reasons: 

 
1. The manager failed to incorporate the code of a new prime broker in its automated programme, which led to 

short positions held by the CISs through that prime broker being omitted in calculating the reportable short 
positions of the CISs; 
 

2. The manager used the aggregated net short positions of all CISs as the basis for preparing the SPRs and 
reported all such short positions under the name of one CIS, instead of reporting separately for each CIS; and 
 

3. In calculating whether the CISs’ short positions exceeded the threshold for reporting, the manager used the 
market capitalisation of A-shares and non-listed shares of the issuers, instead of the value of the relevant 
issuer’s issued share capital listed on the SEHK. 

 
Responsibility of the manager 

 
Although in this case the reporting obligation under the SPR Rules was an obligation of the CISs, the SFC imposed 
sanctions on the manager because it considered the manager had failed to act competently to ensure the SPRs it 
prepared would be accurate and compliant with the applicable requirements under the SPR Rules. 
 
 

Impact of the EU’s SFDR on Hong Kong fund managers 

Jeremy Lam 
 
The European Union’s (EU’s) Sustainable Finance Disclosure Regulation (SFDR) imposes disclosure obligations on 
fund managers and other EU regulated firms regarding environment, social or governance (ESG) issues. The SFDR 

disclosure obligations came into effect on 10 March 2021. 
 
I was recently approached by Ignites Asia – a Financial Times service – for an interview on how the SFDR may impact 
Hong Kong fund managers. Below is an extract. 
 
1. What are the managers’ pressure points for compliance with the SFDR? Are there differences for 

managers from different regions and having different strategies?  

 
UCITS funds which are approved for retail distribution in multiple jurisdictions outside of Europe, including with 
the SFC in Hong, have faced the usual timetable challenges involved in coordinating multiple regulatory 
approvals and filings as result of the update of their offering documents. The regulatory impact in Hong Kong 
has largely been dictated by whether the SFDR updates can be treated as mere enhancement of disclosure 
(required by European regulations), with no change to the way a fund is being managed or indeed categorised 
(from an ESG perspective), in which case no prior SFC approval is required compared to where such SFDR 
disclosure results in material changes to the manner in which a fund is being managed or categorised from an 
ESG perspective going forward in which case SFC approval is required. 
 
All elements within ESG remain a key area of regulatory focus globally, but until there is greater harmonisation 
of regulations and indeed regulatory approach to disclosure and categorisation of products, cross border 
regulatory compliance will remain challenging and potentially expensive to implement. 
 

2. How does the SFDR impact managers' HK fund sales in terms of the increased compliance burdens they 
have to go through? 

 
Hong Kong fund sales team are used to dealing with offering document updates and investor notifications and 
the SFDR has been no different than other projects driven by an update in European regulations. In addition to 
complying the SFDR requirements, the extent of the ongoing compliance obligations for UCITS funds which are 
authorised for retail sale in Hong Kong will only become known once the SFC have decided what changes to 
make to its own ESG regulations. 
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3. Are there any managers asking for counsel on switching product structures from UCITS to OFCs, for 
instance because of the SFDR rules?  

 
I have not heard of managers seeking to switch from UCITS structures to OFCs simply based on SFDR concerns. 
However, I think one of the issues which may well factor into such decision is the concerns around the potential 
lack of regulatory harmonisation going forward (which is likely to take some while to resolve). A Hong Kong retail 
OFC is only going to have to consider the SFC’s regulations in determining product categorisation and disclosure 
and this may well facilitate ongoing compliance compared to the UCITS structure which can bring multiple 
regulations and regulators into play. However, at the end of the day whether to capital raise via a UCITS or a 
domestic structure is in large part going to come down to where your potential investors are located. If your 
investor base is in Asia then an OFC structure makes a lot of sense. 
 

4. How prepared are managers in HK right now for the SFDR, which kicked in on 10 March. What are the 
consequences failing to do so?  

 
The SFDR update has been ongoing for many months and I believe that all managers are looking to complete 
their regulatory updates in Europe by 10 March and their ancillary filings with the SFC. The SFC’s Code on Unit 
Trusts and Mutual Funds requires a manager to maintain an up-to-date offering document and a failure to do so 
can prejudice the ability of the manager to maintain its offering in Hong Kong. The SFC has been working closely 
with managers to facilitate their updates arising from SFDR and whilst there may be some last minute filings in 
order to complete the regulatory process I would not expect managers to fail to comply with their regulatory 
obligations. 

 
The article by Echo Huang of Ignites Asia is available here, subject to subscription rights: Asian managers left puzzled 
over impact of new EU ESG rules 
 
 

Hong Kong OTC derivatives licensing regime moves 
closer to implementation 

Scott Carnachan 
 
The Securities and Futures Commission (SFC) previously consulted on amendments to the statutory framework for 
Hong Kong’s over-the-counter (OTC) derivatives licensing regime to refine the scope of regulated activities under the 

regime. The SFC published its consultation conclusions in June 2020. These amendments have now been introduced 
to the Legislative Council as part of the Securities and Futures and Companies Legislation (Amendment) Bill 2021 (the 
Bill). Our earlier article on the SFC’s consultation conclusions is available here. 

 
Refinements to scope of regulated activities 

 
Persons who carry on a business of managing OTC derivatives portfolios will need to be licensed for expanded type 9 
(asset management) regulated activity (Expanded RA 9) under the Securities and Futures Ordinance (SFO), subject 

to exceptions. Equally, persons who carry on a business of advising on OTC derivative products or dealing in OTC 
derivative products will need to be licensed for type 11 regulated activity (RA 11) under the SFO, subject to exceptions. 

Asset managers should note that they will need to be licensed for RA 11 if they operate a central dealing desk in Hong 
Kong for their group’s OTC derivative trading activities. 
 
New exemptions for asset managers licensed for Expanded RA 9 
 
The Bill amends the definition of “leveraged foreign exchange trading” (type 3 regulated activity) (RA 3) to make it clear 

that an asset manager licensed for Expanded RA 9 will not need to be licensed for RA 3 if it deals in foreign exchange 
derivatives solely for the purpose of providing asset management services to its clients.  
 
The Bill also provides that an asset manager licensed for Expanded RA 9 will not need to be licensed for type 12 
regulated activity (providing client clearing services for OTC derivative transactions) (RA 12) if it engages in such activity 

solely for the purpose of providing asset management services to its clients. 
 
New exemptions from Expanded RA 9 
 
The Bill narrows the scope of Expanded RA 9. As a result, the following persons will not need to be licensed for 
Expanded RA 9: 

https://www.ignitesasia.com/c/3095964/389974/asian_managers_left_puzzled_over_impact_rules
https://www.ignitesasia.com/c/3095964/389974/asian_managers_left_puzzled_over_impact_rules
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https://apps.sfc.hk/edistributionWeb/api/consultation/openConclusionAppendix?lang=EN&refNo=17CP9&appendix=0
https://www.gld.gov.hk/egazette/pdf/20212511/es32021251115.pdf
https://www.deacons.com/news-and-insights/publications/refinements-to-hong-kong-otc-derivatives-licensing-framework.html
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1. A corporation that manages OTC derivatives portfolios only for its affiliates, where the corporation and its 

affiliates are not members of a financial group (the non-financial group exemption). For this purpose, 
“financial group” means a group of companies that is primarily carrying on business that (for business carried 

on in Hong Kong) constitutes or (for business carried on elsewhere), if carried on in Hong Kong, would constitute 
one or more of the following: (a) a business in a regulated activity (as defined in the SFO), (b) banking business 
as defined in the Banking Ordinance, or (c) a business that is required to be carried on under an authorization 
or licence as defined in the Insurance Ordinance. 
 

2. A corporation that manages OTC derivatives portfolios only for its wholly owned subsidiaries, its holding 
company that holds all its issued shares, or other wholly owned subsidiaries of that holding company (the wholly 
owned group exemption). Similar exclusions are already contained in the SFO for managing portfolios of 

securities and futures contracts, as well as for advising on securities and futures contracts. 
 

3. Solicitors, counsel, certified public accountants and trust companies that manage OTC derivative portfolios 
where such management is wholly incidental to their practice as solicitors, counsel or certified public 
accountants or to the discharge of their duties as trust companies (the wholly incidental exemption). 

 
The non-financial group exemption only applies to the management of OTC derivatives portfolios. If a corporation 
carries on a business of managing a portfolio for its affiliates that includes securities and futures contracts, in addition 
to OTC derivatives, either the corporation will need to be licensed for type 9 regulated activity or the corporation and 
its affiliates will need to fall within the wholly owned group exemption. 
 
New exemptions from RA 11 
 
The Bill also applies the non-financial group exemption to RA 11. As a result: 

 
1. A corporation that gives advice on OTC derivative products only to its affiliates, where the corporation and its 

affiliates are not members of a financial group, will not need to be licensed for RA 11; and 
 
2. A corporation that only enters into OTC derivative transactions with its affiliates or induces its affiliates to enter 

into OTC derivative transactions, where the corporation and its affiliates are not members of a financial group, 
will not need to be licensed for RA 11. 

 
Note that, in contrast to the non-financial group exemption, the wholly owned group exemption and the wholly incidental 
exemption apply to advising on OTC derivative products only. These exemptions are not available for dealing in OTC 
derivative products. 
 
Other exemptions 
 
The Bill adds a number of other exemptions from the need to be licensed for RA 11 and RA 12, including for providers 
of multilateral portfolio compression services. The Bill also adds power to make rules specifying additional classes of 
persons as exempt from the need to be licenced for either Expanded RA 9 or RA 12 (a similar power already exists in 
relation to RA 11).  
 
Licensing fees for RA 11 and RA 12 
 

The Financial Services and Treasury Bureau has confirmed that the licensing fees for RA 11 and RA 12 will be the 
same as for other licence types (except RA 3). These fees are set out in item 3 of Schedule 3 to the Securities and 
Futures (Fees) Rules. 
 
When will the licensing regime come into effect? 

 
The Bill was gazetted on 19 March 2021 and had its first reading in the Legislative Council on 24 March 2021. The date 
on which the OTC derivatives licensing regime will come into effect has not been fixed, but with the introduction of the 
Bill it draws nearer. The SFC has previously confirmed that it will implement the new OTC derivatives licensing regime 
only after amendments to other relevant subsidiary legislation, including the Securities and Futures (Financial 
Resources) Rules, are completed. Intermediaries should continue to monitor SFC announcements. 
 
 

https://www.elegislation.gov.hk/hk/cap571AF?xpid=ID_1438403474193_002
https://www.elegislation.gov.hk/hk/cap571AF?xpid=ID_1438403474193_002
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Fund managers’ duties under the open-ended fund 
company regime 

Fiona Fong and Sarah Lau 
 
An increasing number of investment managers in Hong Kong are considering the adoption of the open-ended fund 
company (OFC) structure following announcements by the government of subsidy initiatives to cover 70% of expenses 

paid to local professional service providers for the establishment of OFCs and the re-domiciliation of funds as OFCs. 
As a key operator of an OFC, the investment manager should be well informed of its obligations and duties under the 
OFC regime. 
 
To be eligible to act as an OFC investment manager, it must be licensed by the Securities and Futures Commission 
(SFC) for Type 9 (asset management) regulated activities. Accordingly, similar to funds of any foreign jurisdiction or 

Hong Kong limited partnership funds appointing a Hong Kong SFC licensed investment manager, the investment 
manager would be required to comply with all applicable laws, regulations, guidelines and codes issued by the SFC, 
e.g. the Fund Manager Code of Conduct; the Code of Conduct for Persons Licensed by or Registered with the SFC; 
the Management, Supervision and Internal Control Guidelines for Persons Licensed by or Registered with the SFC; 
and Guideline on Anti-Money Laundering and Counter-Financing of Terrorism (For Licensed Corporations). 
 
For OFC structures, all investment management functions must be delegated to the investment manager, as well as 
matters relating to valuation and pricing of assets. Investment managers should also be aware of requirements to keep 
trading, accounting and other records to explain and reflect the financial position and operation of its activities such as 
details of all orders initiated or received by the investment manager, details of income received, audit trails of all 
transactions, all information relating to OFC accounts and transactions records of third parties, all internal reports, 
accounting / securities ledgers, registers of securities and records of its investment processes. All records and 
documents relating to its business of an OFC should be maintained for a period of not less than seven years.  
 
Investment managers are advised to ensure that its internal processes and policies on documentation and records are 
up to date with the latest legal and regulatory requirements.  
 
As a market leader, Deacons has advised on the majority of unlisted OFCs that have been registered with the SFC. 
We acted for Hong Kong’s first unlisted public OFC, as well as Hong Kong’s first umbrella private OFC. We also advised 
on over 60 private fund launches in 2020 covering a wide spread of asset classes and fund structures. 
 
 

Progress towards a paperless securities market for Hong 
Kong 

Travis Chang 
 

On 19 March 2021, the Hong Kong Government gazetted the Securities and Futures and Companies Legislation 
(Amendment) Bill 2021 (the Bill). The Bill provides for an uncertificated securities market (USM) regime which will allow 

investors to hold securities in their own names without paper documents.  
 
The Government, the Securities and Futures Commission (SFC), the Hong Kong Exchanges and Clearing Limited 
(HKEX) and other industry stakeholders have worked for a number of years towards a scripless regime. This work 

includes legislation which was enacted in 2015. The Bill proposes a revised USM model based, according to the 
Legislative Council Brief of 17 March 2021, on “feedback from the industry and the continuous evolvement of the 
market”.  
 
The Bill, when enacted, will amend the following Ordinances: 
 

 the Securities and Futures Ordinance will cover the broad framework of the USM regime and the regulation of 
securities registrars 
 

 the Companies Ordinance will cover the allotment and transfer of shares in listed companies in uncertificated form; 
and a process for dealing with lost share certificates for companies that are dematerialising their shares 
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 the Stamp Duty Ordinance will provide for a new stamping method for the collection of ad valorem stamp duty 
involving shares in uncertificated form. 

 
Under the proposed operational model of the USM regime, investors will have two options as to how to hold legal title 
in uncertificated form: either through a new feature provided within the HKEX system and managed by a sponsoring 
clearing / custodian participant; or through a new feature provided by the issuer’s share registrar. Under either feature, 
investors who wish to conduct transactions on the Stock Exchange of Hong Kong (SEHK) will need to move their 

securities into (to settle sell transactions on the SEHK) or out of (to register shares in their own name) the clearing and 
settlement system. This requires a transfer of the legal title in the relevant securities to, or from, HKSCC Nominees 
Limited: the investor only retains beneficial title. To ensure efficient transfers, an electronic interface will be created 
between the systems of the share registrars and the HKEX clearing and settlement system, with the expectation that 
transfers between the systems will take place intraday.   
 
The Government plans to implement the USM regime in phases: in terms of products, priority will be given to listed 
shares of Hong Kong companies; in terms of processes, the Government will first focus on IPOs. The SFC will be 
empowered to make rules providing for various technical, operational and detailed regulatory matters under the USM 
environment. 
 
The Legislative Council’s first reading of the Bill took place on 24 March 2021. 
 
 

Hong Kong SFC licensing and compliance hints  
Lilian Lai 
 
Continued regulatory focus on anti-money laundering regulatory requirements 
 

Recent SFC enforcement actions indicate the SFC’s ongoing focus on intermediaries’ AML obligations and their 
willingness to levy fines and public reprimands where licensed entities are found to have fallen short of their obligations 
under the AML / CFT regulatory requirements, including those as set out in the Anti-Money Laundering and Counter-
Terrorist Financing Ordinance, Guideline on Anti-Money Laundering and Counter-Financing of Terrorism and the Code 
of Conduct for Persons Licensed by or Registered with the Securities and Futures Commission, when handling third 
party deposits and withdrawals from client accounts. 
 
Licensed entities must ensure that they have appropriate policies and procedures in place to identify unusual / 
suspicious third party funds transfers into and out of client accounts. Potential red flags include: 
 

 significant and frequent transfers from third parties unrelated to the client; 

 u-turn transactions involving the deposit and subsequent withdrawal of similar amounts; 

 transactions or activities which appear unnecessarily complex or of questionable purpose. 
 
When red flags occur, the licensed entity must evaluate the situation and where it proceeds with the transaction, ensure 
that it appropriately documents its evaluation and any follow up actions as evidence of its compliance infrastructure. 
 
Appropriate policies and procedures as well as ongoing staff training must be put in place to ensure that licensed 
entities and their staff are aware of their obligations under the relevant laws and regulations, and are aware of the 
requirement to report suspicious transactions to the Joint Financial Intelligence Unit. 
 
Asset and Wealth Management Activities Survey 

 
The SFC announced the commencement of the AWMAS in its Circular of 19 February 2021, as an annual exercise to 
collect information on the state of the asset and wealth management industry in Hong Kong for regulatory and market 
facilitation purpose.  
 
We recommend clients to participate in the survey to assist the SFC in its understanding of the industry and to promote 
a good relationship with the regulator. Licensed corporations which had gross operating income derived from asset 
management, giving advice on funds / portfolios and / or private banking / private wealth management during 2020 
should complete the whole questionnaire. Even if your corporation did not engage in any of these activities throughout 
2020, you should still complete the General Information part of the questionnaire. The deadline for submitting the 
responses through the online portal is 16 April 2021. 
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Recent publications 

 

Proposed legislative amendments regarding the tax consequences of corporate amalgamation in Hong Kong 
 
“Labour Law – Grab n Go” video series 
 
Insurance (Group Capital) Rules 
 
China’s AI Patent Explosion 
 
Insurance (Special Purpose Business) Rules 
 
Injury during work for COVID-19 vaccination – will the employer be liable to pay? 
 
Hong Kong Government initiates subsidies for OFCs 
 
Hong Kong introduces new carried interest tax concession 
 
SFC consults on proposed conduct requirements for bookbuilding and placing activities 
 
Consultation on revised Supervisory Policy Manual module “The Sharing and Use of Consumer Credit Data through 
Credit Reference Agencies” (IC-6) 
 
Hong Kong Monetary Authority – AML/CFT Regtech: Case Studies and Insights 
 
ISDA’s New IBOR Fallbacks Effective for Standard Form Derivatives Documents from January 2021 
 
ICE Benchmark Administration and Refinitiv Launched Term SONIA Benchmarks 
 
UK Finance Guide to LIBOR Discontinuation for Banks and Lenders 
 
Insurance group-wide supervision regime to commence on 29 March 2021 
 
Financial Stability Institute publishes Bank for International Settlement research paper on Fintech regulation 
 
ASIFMA Report on Data Challenges and Opportunities for ESG and Sustainable Finance in APAC 
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